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Medicine and the Law

About criminal liability for

deaths associated with surgery

On January 26,1990, ajury convict-
ed Dr John Adomako of gross neg-
ligence manslaughter by a majority
of11to 1. Dr Adomako appealed his
conviction. However, the appeal was
dismissed, and his conviction was
upheld by the House of Lords.
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n some jurisdic-

tions, the United

Kingdom inclu- °

sive, medical per-

sonnel who are

deemed to have .
been responsible for :
the death of a patient !
may be chargedina °
criminal court with
the offence of manslaughter by gross
negligence.

On January 4, 1987, Alan Loveland,
a 33-year-old man, underwent an
eve operatinn for a detached retina.
At 0.45am. anaesthasia and paralysis
were induced by the intravenous
administration of drugs and a
breathing tube was inserted into the
patient’s airways to enable the patient |
to breathe with the aid of amechanical :
ventilator. There was a changeover of
anaesthetists, and Dr John Adomako,a :
locurn anaesthetist, took over. ;

Around 35 minutes later;the supplyof
Oxygen to the patient was interrupted
when'the breathingtube became ?

vized rgszcranotdcd

| tubebecame disconnected.

i that the tube was disconnected
i from the ventilator, and this was
. after resuscitation was commenced.
i Although the patient was successfully
¢ resuscitated, the prolonged period of
i oxygen deprivation caused cerebral
i hypoxia, leading to severe brain

: consciousness and died six months

! disconnected from the ventilator, and |

this was neither noticed nor remedied |
by the anaesthetist. It was not until an

alarm sounded on a blood pressure {
machine that the anaesthetist was |
alerted to a problem of some kind.Dr |
Adomako checked various pieces of |

. equipment but failed to notice the '

disconnected oxygen tube, which had !

. by now not been supplying oxygen |

for at Jeast four and a half minutes. A
period of hypoxia led to cardiac arrest
at 11.14am, some 11 minutes after the

It was the eye surgeon who noticed

Alan Loveland never regained

later.

On January 26,1990, a jury convicted
Dr Adomako of gross negligence :
manslaughter by amajorityof 11to 1. :
Dr Adomako appealed his conviction,
challenging the basis that a breach
of duty should not have amounted to
involuntary manslaughter. However,
the appeal was dismissed, and his :
conviction was upheld by the House of

. Lords.

The House of Lords held that the

| ordinary common law principles of
| negligence had to be applied and that

it needed to establish whether Dr |

. Adomako’s negligent conduct was so :
| bad, in all dircumstances, as to amount

to a criminal act‘or omissibf. Tothe i
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House of Lords, Dr Adomako was under
aduty as areasonable anaesthetist.
The House of Lords framed the
requisites of gross negligence
manslaughter, and these compris
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the following four ingredients,Wh:hC: | pHOTO/FILE

have now become known as
Adomako test. These four ingredients
are: the existence of a duty of care

whichis owed to the patient,thebreach |
of this duty by the accused, that the |

breach must have either caused or
significantly contributed to the death
and that the breach falls under the

ordinary principles of gross negligence -

and, therefore,amounts to a crime..
Lord Mackay of Clashfern expanded

on how the test for involuntary
manslaughter was formulated. To !
him, the ordinary principles of law of '

negligence apply to ascertain whether

or not the accused person had been !

in breach of a duty of care towards :
the victim who has died. If such a
breach of duty is established, the next :

question is whether that breach of
duty caused the death of the victim.

THE ADOMAKO TEST

The House of Lords framad the requisites of gross

negligence manslaughter, and these comprised the
following four ingredients, which have now become
known as the Adomako test. These four ingredients
are: the existence ofa duty of care whichis owed to
the patient, the breach of this duty by the accused,
that the breach must have either caused

or

significantly contributed to the death and that the
breach falls under the ordinary principles of gross
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