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Once a cornerstone of justice, the 
presumption of innocence is increas- 
ingly under strain as courts routinely 
deny bail, adjourn habeas corpus 
applications, and keep political sus- 
pects on prolonged remand—raising 
troubling questions about judicial 
independence, constitutional fidelity, 
and.the rule of law in Uganda. 
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nany functioning legal system, bail 
isnot a privilege, it is a constitution- 
al right rooted in the presumption 
of innocence. 

In our country today,we have wit- 
nessed a grotesque inversion of this 

fundamental principle. Everyday,judg- 
es and prosecutors abandon their le- 
gal training, judicial oaths and obliga- 
tions towards Ugandans, to serve as in- 
struments of the ruling National Resist- 
ance Movement (NRM) party political 
repression. 
‘The cases of Dr Kizza Besigye, Sarah 

Bireete, Fr Deusdedit Ssekabira, and 
countless other political prisoners ex- 
pose a Judiciary that has forgotten or 
deliberately ignored the very basics of 
criminal jurisprudence. 

If this does not worry any sane 
Ugandan, I do not know how to re- 
late a passive bystander with an 
insane being. Not my circus, not 
my monkeys kind of citizenry. 

Presumption of innocence turned 
onitshead 
Ibelievelamin alevelled scholarship 

position to remind those who seem 
to have misplaced or forgotten about 
their law degrees: bail exists because 
the accused is presumed innocent un- 
til proven guilty. ; 
This is enshrined in Article 28(3) 

(@) of our 1995 Constitution and Arti- 
cle 9(3) of the International Covenant 
on Civil and Political Rights, to which 
Uganda is a signatory. The Supreme 
Court in Tumwesigye James Vs Ugan- 
da (2004) held unequivocally that "the 
right tobail is a constitutional right and 
should not be whimsically denied.” 
Bail can‘only be denied on specific, 

narrow grounds like risk of flight, like- 
lihood of interfering with witnesses or 
evidence,or probability of committing 
furtheroffences. 
‘The burden of proving these risks 

lies with the prosecution and not with 
the accused to disprove them. But our 
courts, despite who is the Chief Jus- 
tice or how many experiences a per- 
son has as a judge or prosecutor, have 
inverted this burden, requiring po- 
litical prisoners to prove their inno- 
cence before courts, effectively gut- 
ting the presumption of innocence. 

Chief Justice Flavian Zoija during a recent judicial function. His tenure comes amid growing public scrutiny of the courts over bail de: 
and the protection of constitutional rights. PHOTO/FILE 
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Thepre- 
sumptionof 
innocence 
is enshrined 
inArticle 
28(3)(a) of 
the1995 
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byinter- 
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law, inclu- 
dingthe In- 
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ions, prolonged remand, 

Habeas corpus reduced toritual 
Habeas corpus is the ancient writ 

from medieval England (Assize of Clar- 
‘endon 1166,Magna Carta 1215)and em- 
‘bedded into our legal system to help cir- 
cumvent arbitrary State or private de- 
tention. It is supposed to be the most 
urgent application in any court, heard 
immediately, even in the middle of the 
night. 
Judges in functioning democracies 

‘have heard habeas corpus applications 
in their pajamas because liberty can- 
not wait. It means you can stop a judge 
‘while driving to work and s/he rules on 
it, not adjourn on it. A judge is always 
available to dispense justice, even at 
his toilet door. But in our country, ha- 
beas corpus has become a cruel and 
sad joke courtesy of our inept Judiciary. 
‘When the two Kenyan activists were 

kidnapped and disappeared while in 
‘Uganda, their lawyers filed habeas cor- 
pus applications. The Attorney Gener- 
al's office, staffed presumably by peo- 
ple who attended law school and with 
years of work experience which they 
‘boast of, brought affidavits from securi- 
tyagencies claiming they had no knowl- 
edge of their whereabouts. 
Days later;the same agencies released 

the activists and Gen Yoweri Museveni 
. would admit to having held them in a 
“refrigerator” 
‘This is not legal practice but unfortu- 

nate State-sanctioned perjury.No one 
‘was subpoenaed to explain, no one 
resigned, no one was punished. Im- 

lic priest, remains in detention o, 
charges that would not survive pr. 
liminary examination in any ser, 
ous legal system. In each case, ‘ 
Judiciary has abandoned the Jay, 
in favour of regime preservation 

Remandasthe new sentence 
Our courts have weaponised remang 

and what should be an exceptiona) 
measure, holding someone before tr; 
al, has become the default punishmer; 
Prosecutors know they need not 
cure convictions beca 
tion process itself is the punishment 
Reep them on remand long enoug},’ 
deny bail repeatedly; adjourn h 
indefinitely, and you achieve the re. 
gime's goal of silencing dissent ity 
out the inconvenience of proving guily 
This violates Article 28(1) of the Con, 

stitution, which guarantees o o, 
hearing "within a reasonable time. - 
When bail is denied and cases ars aq. 
journed for months or years, there 
is no "reasonable time”, there is . 
ly indefinite detention without r 
al, a practice that should have di(| 
with colonialism but now Gen M. 
seveni's rule has breathed life into it 
One must genuinely ask if our judy. 

es and prosecutors have simply mace 
a calculated decision that career ag. 
vancement under this regime re. 
quires abandoning the law they swore 
to uphold, shall they tell us that Mak. 
erere University is still the best uni. 
versity in the country when what 
it has produced are a bunch of in- 
competent judges and prosecutors? 

A Judiciary losing public trust 
Our country has become a legal back- 

‘water, ajurisdiction where the rule of 
law exists only on paper. 

International observers watch in d 
belief as our courts make a mockery of 
due process. When the Attorney Gener. 
al's office lies to court about detaine 
whereabouts (case of Sam Mugun 
and Dr Lina Zedriga, Jolly Tukamus! 
ba-despite being abducted in d. 
light by military men), when judzes a . 
journ urgentliberty applications.v 
bail is denied on fabricated stu, 
grounds, Uganda signals to the world 
that it is not a serious legal system 
‘When I studied my Master of Laus 

my professors would wonder what 
type of dual legal system Uganda 
lows when they read my books and 
also my thesis exposing the back. 
wardness and institutional failure. 
To the judges, prosecutors and the 

whole gang of regime supporters read 
ingthis,what ifit were you in the do 
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